MEMORANDUM State of Alaska

Department of Law

TO: Nancy Welch, Executive Director, DATE: February 3, 2004
Alaska Natural Resource
Conservation and Development FILENO.:  661-04-0439
Board
TEL. NO.:
THRU:
FAX:
FROM:  Dennis th:edfgy?? d susiecT:  Soil and Water Conservation
Assistant Attorney General Districts and authority to contract
Natural Resources Section directly with federal agencies.

You have asked if the local Soil and Water Conservation Districts (AS 41.10) may
contract directly with federal agencies.

Currently, these districts receive both state and federal money. The State money is
provided to each district from the Department of Natural Resources (DNR) upon written
agreement. The federal money is largely passed to the districts through the Alaska
Association of Conservation Districts, a not-for-profit corporation.

Under AS 41.10.110(4) the commissioner has been delegated authority to “cooperate
with, furnish assistance to, and enter into agreements with, a user of land or agency
within the state”. Under AS 41.10.110(7) the commissioner has been delegated authority
to “accept contributions in money, services, materials, or equipment from the United
States or its agencies, from an agency of the state, and from any other source, for use in
carrying out the purposes of this chapter.” The issue is whether these powers can be
subdelegated.

In the Alaska Supreme Court case of Kaiser v. Sundberg, 734 P.2d 64, 69 (Alaska 1987},
the Court stated that the general rule on delegation is whether “it is reasonable to believe
the legislature intended a particular function to be performed by designated persons
because of their special qualifications. If the legislature intended a function to be
performed only by limited persons, a subdelegation is invalid.” Here as in Kaiser, the
legislature has specifically authorized delegations of the powers at 1ssue. Under AS
41.10.130(a) the legislature has provided that the commissioner may “delegate to the
district supervisors powers as the commissioner considers necessary to accomplish the
purposes of this chapter within the district boundaries.”

You have indicated that a previous commissioner has already delegated all of the
commissioner’s authority under AS 41.10.110, including both (4) and (7). That
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delegation is contained in a memorandum dated January 25, 1993 (attached). On page
two of the memorandum it states “the powers identified in AS 41.10.110 of [AS 41.10]
are hereby delegated directly to SWCD and the boards of supervisors which oversee
SWCD programs.”

Therefore, the districts are authorized to contract directly with the federal agencies.
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Department of N Resources

™ Alaska Boil § Water ' baT& January 25, 1993
Conservation Board
AsEigtant Commlissioners
Pivision Dirasctsrs

FE2=2482
Department Order 114
Delegation of Iowere

ts the Soil & Water
Conservation Digtvie

RECEIVED
FER 03 1993

TROM: Glemn A. 01484
ﬁmﬁ.ﬁﬁiﬁn A

- economic, social and cultural neede of Rlaskans., Purtharmore, it is
the overall mission of the Alagke Soil ané Water Consarvetion Boavd
to provide for the management and crderly development of patural
Tesources on private lands and for guiding the settliement of public
lands through the concept of wise landeyse Blanning.

Bagkaround

The Alaska Soil & Water Consexvation Board (SWCB) and the nine iocal |
goil & water conservation districts (EWCD) are organized under the
Department of Natural Resources, pursuant to the State‘s Boil &
Water Comservation Law (aS 41.10), for the purpose of the orderly
davelopment of land, for guiding settlement, and for conaerving soil
and water rssources by controlling and preventing soil erosion.

The five mamber, governor«=appointed ASWCR i= camprised of land nzars
fzom the fivae gecgraphic regiona of the gtate, ags identified in
A8 41.10. Local SWCD have five Rasmber boards of supervisors eleotad
by the land users within the SWCD: SWCD have memorasdume of
understanding {MOU) with the USDA-Soil Conservation Service whe
provide technical assiztance through the local districts, Other
ggggral and state agencies can and 4o provide assistance through the

~ Presently there are nine SWebh. a map showing their jurisdictional

; boundaries is attached. The portioh of the state that is not withing
&ll organized SWCD is known as the Alaska Distriet, and is governed
by the ASWCH,
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The soll and water conservation law identifies delegatad powers
(A8 41.10.110) of the commisgioner which are noImslly delegated swop
in other states. AE £1.16.13¢0 provides for the delegetion of powers
tc the districts as the commimgioner congiders necesgery o
accomplish the Purposes of the soil & watgr conservation law. Powers
of the commissiener relating to scil ang water conservation are:
(1) conduct land capabiliey surveys and investigationg ¢l potentisl
agricultural areas and ©f soll conservation and erczion comtrol,
including NeCessary preventative and control measuresz, in the state:
to publizh the results of these surveys and investigations apd te

{2} make technical guidance and other assistance available ¢o
sattlers of new land o agsure the devele ment of the land in a
manner that wijl permit it to be uged i &ccordance with itg
capabilities and treated in accordance With its needs;
T (3) carry out measures for 8cil consazvation snd erosish control
- - within the state, including angineering operations, methods of
Lultivation, the orowing of vegetation, and changes in use of land,
with the consept and cooperation of the land user or agency having
jurisdiction of the land; SR '
(4} cooperate with, furnigh assistance to, ang ester ints
agreemsnts with, a user of land or aganey within the ptate;
(5} construes, improve, and malntain soil erosiep contrel and
conasrvation structures ag ale necessary and practical for carrying
out the purpoges of this chapter; :
(6) develep comprehensive plans feor the coneervation of soil and
- control of soil erosion within the state, cropping Programs, tlliage
practices and changes in land use, and publish plans and information
ang bring them to the attention of users of land within the state;
and, :
{7} accept contributions im Boney, services, baterisls, or
eguipment from any othay ource, for use in CITTYing ©uUt +the
purposes of thig chapter,

It is the policy of the department to Carry out the purpose of

48 41.10 through soil and watar conservation districte described in
that chapter; ths bPowers identified in ag 41.10.110 of that chapter
are beraby delegated directly to SWab and the boards of supervigorg
) which oversee Swop Programe. As parc of this policy, Districts
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